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Abstract

Family laws play a fundamental role in shaping social
structure, moral values, and individual responsibilities within a
society. Hinduism and Islam, as two major world religions,
provide comprehensive frameworks for regulating family life
through their respective religious texts and traditions. This study
presents a comparative analysis of family laws in Hinduism and
Islamic family law, focusing on key areas such as marriage,
divorce, inheritance, guardianship, and the status of women. The
research examines Hindu family laws as derived from classical
texts like the Manusmriti and later legal developments, alongside
Islamic family laws based on the Qur’an, Sunnah, and juristic
interpretations. Through comparative evaluation, the study
highlights both similarities and differences in principles,
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objectives, and legal mechanisms, particularly regarding social
justice, family stability, and individual rights. The research
concludes that while both systems aim to preserve family
cohesion and moral order, Islamic family law demonstrates a
more systematic legal structure with explicit emphasis on justice,
rights, and responsibilities for all family members. This
comparative study contributes to a deeper understanding of
religious family laws and promotes interfaith legal and social
dialogue.

Key Words: Hindu Family Law,Islamic Family Law,Marriage
and Divorce,Inheritance Laws, Comparative Religion.
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In Hindu law, marriage is a sacrament and not a contract. Ideally,
marriage is for the purpose of performing religious duties. An unmarried
man cannot take part in a series of religious ceremonies. Marriage itself
Is one of the ten purificatory ceremonies, or Samskaras, required for

purification of the body according to Hindu law. The institution of
marriage is a concept recognized even by the oldest texts of Hindu law —

the Vedas.'
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There are eight forms of marriage in Hindu Law — four are
approved and four are unapproved methods.’
U ok Ny st Nt AT S I s
The four approved forms are Brahma, Daiva, Arsha, and
Prajaptya, while the four unrecognized forms of marriage were

Gandharva, Asura, Rakshasa, and Paischach. The different forms of
marriage determined the succession of her estate upon her death.?
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Over the years, all but Brahma and Asura became obsolete. A
Brahma marriage is one where the girl is presented as a gift to her
husband.*
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The Asura was considered a sale of the girl to her husband.5
“—Lﬁ?t’l?[ﬂ?“&ﬁ)d/d/ﬂ!(ﬁ}ﬁéigfl!(l/}”l“
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“A girl who belongs to an ancestry different from his mother’s and

to a lineage different form his father’s, and who is unrelated to him by
marriage, is recommended for marriage by a twice-born man.
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A gotra is an exogamous kinship division within a jati, or subcaste.

Members of the same gotra within a subcaste are not allowed to marry
among themselves; of course, they must marry within their jati.(”
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Gotra literally means “the place of the cows”; the concept may

thus date back to very ancient times, when kin shared the same cow
herds. BRAHMINS particularly will often trace their particular gotra

back to one of the seven RISHIS of Vedic times.(8)
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The sacred book described the death of Purusa, the original cosmic

life form, and the transformation of his body parts into different people —
the Brahmin came from his mouth, the Rajanya from his arms, the
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Vaisya from his thighs, and the Sidra from his feet. These varieties are
called varnas, meaning category or color.9
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At the first marriage, a woman of equal class is recommended for
twice-born men; but for those who proceed further through lust, these
are, in order, the preferable women. A Siidra may take only a Siidra

woman as wife; a Vaisya, the latter and a woman of his own class; a
Ksatriya, the latter two and a woman of his own class; and a Brahmin,

the latter three and a woman of his own class. "
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When twice-born men foolishly marry low-caste women, they
quickly reduce even their families and children to the rank of
Sidras...[A] man falls from his caste by marrying a Sidra woman...by
fathering a son through her and...by producing all his offspring through

her....When such a woman plays a leading role in his divine, ancestral,
and hospitality rite, gods and ancestors do not partake of them, and he

will not go to heaven."
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The Vedic texts describe marriage as a union of two fully
developed people.*?
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“A learned father must never accept even the slightest bride-price
for his daughter; for by greedily accepting a bride-price for his
daughter, a man becomes a trafficker in his offspring. ... Some say, the
bull and cow constitute the bride-price. That is totally false.... When
women’s relatives do not take the bride-price for themselves, it does not
constitute a sale. It is an act of respect to women, a simple token of
benevolence.... When relatives foolishly live off a woman’s wealth- slave
women, vehicles, or clothes — those evil men will descent along the
downward course. ™
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Families negligent about rites, deficient in male issue, without
Vedic learning, and with hairy bodies, as well as families prone to
haemorrhoids, tuberculosis, dyspepsia, epilepsy, leukoderma, or leprosy.
He must not marry a girl who has red hair or an extra limb; who is
sickly; who is without or with too much bodily hair; who is a
blabbermouth or jaundiced-looking; who is named after a constellation,
atree, a river, a very low caste, a mountain, a bird, a snake, or a
servant; or who has frightening name. He should marry a women who is
not deficient in any limb; who has a pleasant name; who walks like a
goose or an elephant; and who has fine body and head hair, small teeth,

and delicate limbs."
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Samskaras (from the Sanskrit samskri, refined, the source of the

word SANSKRIT) are ritual ceremonies that mark and purify life cycle
events. Every samskara requires a Brahmin priest to preside and

includes prayers, oblations, offerings, and a fire ritual.”"”
)Jut'ﬁfc;,LﬁbL/gijjjﬁujakﬁfzu(ﬁl.{apﬁ‘ﬁ’f‘c’d/&ap)/ﬁf“

/)ILI/I‘L’/Zrufb)u:Jlu’cb'_(}na/)/d/dugufq/,ug%. LQ/IMJ/K///;_U}&/JL/)I
69



oAb L B b b L cmin

IS ST
In addition to several types of marriages, there are also several
types of marriage ceremonies. One example is the “kanyadan”
ceremony, which requires the giving away of the bride by her father or
guardian. The girl’s acceptance of the marriage is seen as her sacrifice
to God in order to procreate. The “panigrahna’ ceremony is carried out
by the groom taking his bride’s hand. In the “saptapadi” ceremony,
described in the Rig Veda, the bride and groom take seven steps around

a fire finalizing the marriage on the seventh step."
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Agni’s most important role is in the Vedic ritual, where he is the
messenger between humanity and the gods. He is called upon always to
take the gods to the ritual place so that they can hear the pleas and

praises of the chanters. In Vedic poetry he is called a domestic priest, a
poet, and a sage, as though to identify him directly with the Rishis.")
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Rituals are performed to encourage impregnation and to obtain a
male child. A special rite is performed at birth. The annaprashana is
usually performed at the sixth month after birth to mark the feeding of

the first solid food. The investiture of the Sacred Thread, the upanayana
ceremony, is performed for twice-born (highcaste) Hindu males when

they are between ages eight and twelve.'®
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Perhaps the two most important samskaras for Hindus are the
wedding ceremony and the sraddha, or death ceremony. The sraddha
can be performed only by a male child. It ensures that a soul does not
remain as a ghost but goes on either to liberation or to its next birth. A
yearly ritual is performed to feed the deceased, in particular Brahmins,
lest they fall from heaven. This ancient ritual of feeding the ancestor
seems to conflict with the belief that nearly everyone is reincarnated,
and that few proceed directly to heaven.(19)
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Widow’s self-immolation Sati, the practice of burning widows on
their husbands’ funeral pyres (as had happened with the goddess Sati),
developed in post-Vedic India, as the rights of women, especially widows,
greatly deteriorated. Widows were almost considered to be dead. They

had to shave their heads and dress in white with no decoration. They were
considered inauspicious and were often confined to the home.?
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Many women succumbed to the social pressure of self-immolation

on the fires of their husbands; it is documented that many others were
coerced to do so. As an added incentive, in certain regions, the woman

who became a sati was deified.®"”
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In the 19th century the British colonial administrators outlawed
sati. Independent India also outlawed the practice, and it largely fell into

disuse after independence.®”
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The debate over the practice never completely ceased. With the

modern Hindu revival some have argued that this traditional practice

should be encouraged; this idea has spurred furious opposition from

. s 23)
secularists and women’s groups.(
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Because of the practice of marriage outside one’s clan in North
India, spouses generally were from distant villages. As all marriages
were patrilocal, a woman whose husband had died would find herself
living with unrelated in-laws, who often did not look upon her kindly. If
the woman had several children and particularly a son, she might draw
comfort and status from them, but if she were newly married with no
children, she looked forward to a life of ascetic denial and loneliness as
remarriage was strictly forbidden.*
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“Over thy husband’s father and thy husband’s mother, over the
sisters of thy lord and over his brothers, rule supreme”’25
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Day and night men should keep their women from acting
independently; for, attached as they are to sensual pleasures, men
should keep them under their control. Her father guards her in her

childhood, her husband guards her in her youth, and her sons guard her
in her old age; a woman is not qualified to act independently. A father is

reprehensible, if he does not give her away at the proper time.”
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“If a wife loathes a husband who has become insane, fallen from

caste, or impotent, who is without semen, or who has contracted an evil
disease, she must neither be abandoned nor deprived of her

. . 27
inheritance.”
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“A wife should wait for eight years when her husband has gone
away for a purpose specified by Law, for six years when he has gone for
learning or fame, and for three years when he has gone for pleasure.”?
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The wife must wait the longest period when the husband leaves for
spiritual or religious purposes.?
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The wife may be divorced at once for a sharp tongue, the wife must
wait three years for a husband that leaves her for a romantic trip. These
required waiting periods imply that if the husband returns within the
prescribed time, the marriage must remain intact. It must be noted that
though Manu does permit divorce under some circumstances, he strongly
advises against it and warns that women must be loyal to their husband
during his life and even after his death.%°
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If her husband suddenly disappears and all traces about his
whereabouts are lost, if her husband should die early and prematurely, if
he runs away from home to become an ascetic, if he should prove to be
impotent, and if he should fall in social and public estimation on account
of vicious conduct like drinking, stealing, consorting with prostitutes,
etc.3
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“One thing that differentiates the hindu"'s social system is their
combined Family System.In west a family consists of a person''s spouse
and children Only, But in India even up to three generation of a family
live in a combined system and they are all thought of as a part of one
family .these people Living together usually share their estates and even

eat and worship together. The customs and rites of the family would
determine the rules of the succession estate too. 2
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Among the twelve sons of men, six are kinsmen and heirs, and six
not heirs, (but) kinsmen.The legitimate son of the body, the son begotten
on a wife, the son adopted, the son made, the son secretly born, and the
son cast off, (are) the six heirs and kinsmen.The son of an unmarried
damsel, the son received with the wife, the son bought, the son begotten

on a re-married woman, the son selfgiven, and the son of a Sudra
female, (are) the six (who are) not heirs, (but) kinsmen.?
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The legitimate son and the son of the wife (thus) share the father's
estate; but the other tell become members of the family, and inherit
according to their order (each later named on failure of those named

earlier). Him whom a man begets on his own wedded wife, let him know
to be a legitimate son of the body (Aurasa), the first in rank.®
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He who was begotten according to the peculiar law (of the Niyoga)

on the appointed wife of a dead man, of a eunuch, or of one diseased, is
called a son begotten on a wife (Kshetraga).G?
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That (boy) equal (by caste) whom his mother or his father
affectionately give, (confirming the gift) with (a libation of) water, in

times of distress (to a man) as his son, must be considered as an adopted
son (Datrima).®
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But he is considered a son made (Kritrima) whom (a man) makes
his son, (he being) equal (by caste), acquainted with (the distinctions
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between) right and wrong, (and) endowed with filial virtues. If (a child)
be born in a man's house and his father be not known, he is a son born
secretly in the house (Gudhotpanna), and shall belong to him of whose
wife he was born.“0)
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He whom (a man) receives as his son, (after he has been) deserted
by his parents or by either of them, is called a son cast off
(Apaviddha).“?
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A son whom a damsel secretly bears in the house of her father, one
shall name the son of an unmarried damsel (Kanina, and declare) such

offspring of an unmarried girl (to belong) to him who weds her
(afterwards).“3)

e LI L P58 F e (ot B AL S L2 ]
K St S nS b Sttt S S 6ot #
If one marries, either knowingly or unknowingly, a pregnant

(bride), the child in her womb belongs to him who weds her, and is
called (a son) received with the bride (Sahodha).®%
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If a man buys a (boy), whether equal or unequal (in good
qualities), from his father and mother for the sake of having a son, that
(child) is called a (son) bought (Kritaka).“*>
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If a woman abandoned by her husband, or a widow, of her own

accord contracts a second marriage and bears (a son), he is called the
son of a re-married woman (Paunarbhava).®
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If she be (still) a virgin, or one who returned (to her first husband)

after leaving him, she is worthy to again perform with her second (or
first deserted) husband the (nuptial) ceremony.*"
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He who, having lost his parents or being abandoned (by them)

without (just) cause, gives himself to a (man), is called a son self-given
(Svayamdatta).“®
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The son whom a Brahmana begets through lust on a Sudra female

is, (though) alive (parayan), a corpse (sava), and hence called a
Parasava (a living corpse).“®
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A son who is (begotten) by a Sudra on a female slave, or on the

female slave of his slave, may, if permitted (by his father), take a share
(of the inheritance); thus the law is settled.®%
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These eleven, the son begotten on the wife and the rest as

enumerated (above), the wise call substitutes for a son, (taken) in order
(to prevent) a failure of the (funeral) ceremonies.®V
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Those sons, who have been mentioned in connection with (the
legitimate son of the body), being begotten by strangers, belong (in

reality) to him from whose seed they sprang, but not to the other (man
who took them).®?
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After the death of the father and of the mother, the brothers, being
assembled, may divide among themselves in equal shares the paternal
(and the maternal) estate; for, they have no power (over it) while the

parents live®*
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(Or) the eldest alone may take the whole paternal estate, the
others shall live under him just as (they lived) under their father.%
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Immediately on the birth of his firstborn a man is (called) the
father of a son and is freed from the debt to the manes; that (son),

therefore, is worthy (to receive) the whole estate.“”
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That son alone on whom he throws his debt and through whom he
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obtains immortality, is begotten for (the fulfilment of) the law; all the
rest they consider the offspring of desire. As a father (supports) his sons,
so let the eldest support his younger brothers, and let them also in
accordance with the law behave towards their eldest brother as sons
(behave towards their father).?
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The eldest (son) makes the family prosperous or, on the contrary,
brings it to ruin; the eldest (is considered) among men most worthy of
honour, the eldest is not treated with disrespect by the virtuous. If the
eldest brother behaves as an eldest brother (ought to do), he (must be
treated) like a mother and like a father; but if he behaves in a manner

unworthy of an eldest brother, he should yet be honored like a
kinsman.®®
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Whether (a Brahmana) have sons or have no sons (by wives of the
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twice-born castes), the (heir) must, according to the law, give to the son
of a Sudra (wife) no more than a tenth (part of his estate). The son of a
Brahmana, a Kshatriya, and a Vaisya by a Sudra (wife) receives no
share of the inheritance; whatever his father may give to him, that shall
be his property.©°
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A man conquers the world because of his son, reaches eternity
because of his grandfather and goes to Suraj Lok because of his
greatgrandson. A son is called ,, Putter'* because he saves his father
from a specific hell, called Put. Putter means a savior from Put. It is also
said that there is no difference between the son of a son and the son of a
daughter as he also saves his grandfather from hell incase he

(grandfather) has no male children. Therefore, the share of a son of son
and son of a daughter is equal in inheritance.(®”
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Only unmarried daughter gets a share in the will. Married
daughter, mother and other female members of the family are not given
any share in the will. However, if a man has no male children, he can
appoint (Patrika) his married daughter, telling her husband that the son
born to her will be responsible for his last rituals. It enables the

daughter and her son to become his heir. The share of mother is also
given to the same married daughter.®?
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Watram is similar to donation wherein parents ,,donate " their son
to a member of their nation when they face hard time. In Kartram, a
man, who has no male children, adopts a child. In both the cases, the
adopted son has relation with his real father and he is not entitled to get
a share in the will of his real father. He becomes a family member of the
man, who ah adopted him. He is given share in the will of the adopted
father. However, equality in terms of caste and maturity and sanity are
basic conditions for it.(?
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“Division of inheritance shall be made when all the inheritors have
attained their majority. If it is made before, the minors shall have their
shares, free of all debts. These shares of the minors shall be placed in
the safe custody of the relatives of their mothers, or of aged gentlemen of

the village till they attain their majority. The same rule shall hold good
in the case of those who have gone abroad.”®®
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A father has full authority over his property in his lifetime. He can
distribute his property in his lifetime if he wants. However, it is stressed
that he should not ignore any of his sons without a valid reason and

should avoid favoritism, discrimination and injustice, if he distributes his
property in his lifetime.®%
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A father can deprive his non-obedient and defiant son of his will if
he distributes his property in his lifetime. Besides, those people, who are
exorcized by the caste, family and clan, as well as patients of leprosy,
insane and dumb people have no share in the inheritance. The property

of an issueless person becomes the property of king. However, Brahmins
are exempted from the rule. The property of Brahmin is distributed

among the needy and deserving people.®”
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